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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 12 of 2012
U/s 447/336/427/323/149 of I.P.C.

State

-Vs-

 Md. Anar Uddin,
      Md. Samsul Haque,

Motiu Rahman,
Saidul Rahman,

  Ahej Uddin Sk. &
      Lokman Khandakar

                                                         …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..............for the State.
Mr. R. K. Jain & Siddique Hussain, Advocate......for the accused-persons.  

Date of Evidence : - 27-01-16, 02-08-18, 18-02-19, 03-04-19 & 
    03-05-19;

Date of S.D : - 06-08-19;
Date of Argument : - 23-09-19; 22-10-2019,
Date of Judgment    : - 05-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 17-02-12

one Saina Banu lodged a First Information Report before the In-Charge of B.

N. College T.O.P, Dhubri, stating that on the same day itself, at about 3.30

p.m., she  had seen  accused no.1 & 2 (Anar Uddin & Samsul Haque) who

had been mentioned as unknown in the ejahar reached over their roof of

building  climbing  an  electric  post standing near  her  house.  When  she

restrained then, said accused-persons called other  accused-persons  and

accused  persons  entered  into  her  house. They  abused  her  in  filthy

language and broke door and window of her house along with household

articles. When she objected, accused-persons assaulted her by giving fist

blows  and  caused  her  injury.  Accused  persons  outraged  her  modesty

tearing  her  wearing apparels.  She rushed to  Thana and saved her  life.
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Accused-persons  taking  advantage  of  absence  of  her  family  members

committed theft of Rs.12,000/- and some gold and silver ornaments from

her box. On receipt of ejahar, the In-charge of B.N. College T.O.P entered it

in G.D. being the no. 361, dated 17-02-12 and forwarded the ejahar to the

O/c Dhubri police station for necessary action.       

2. On receipt of Ejahar, the Officer-in-Charge of Dhubri P.S. registered a

case  being  the  Dhubri P.S. case  no.74 of  2012,  u/s

143/448/294/427/325/354/380 of  I.P.C  and launched investigation  of  the

case. During the period of investigation of the case, Investigating Officer

visited  the  place  of  occurrence,  prepared  sketch-map  of  the  place  of

occurrence and examined witnesses. Sent victim to hospital and collected

medical report of victim. On completion of investigation of the case, S.I. B.

Ch.  Biswas submitted  charge-sheet  of  the  case  against  above  named

accused  persons  namely  Anar  Uddin  and  Samsul  Haque  u/s

447/336/427/323/34 of I.P.C.

3. In pursuant  to  the court  process,  accused  Md.  Anar  Uddin  & Md.

Samsul Haque were appeared before the Court and they were allowed to

go  on  bail.  Copies  of  relevant  documents  were  furnished  to  accused

persons.  After having heard both sides and considering the material  on

record, my predecessor, read over and explained the particulars of offence

u/s  447/336/427/323/34  of  I.P.C.  to  accused-persons.  Accused  persons

pleaded not guilty and claimed to be tried. Thereafter, on 03-08-16, on the

basis of evidence of p.w.-1, cognizance of offence u/s 447/336/427/323 IPC

was  taken  against  remaining  accused-persons.  Processes  were  issued

against remaining accused persons. They appeared before the Court and

they  were  allowed  to  go  on  bail.  Copies  of  relevant  documents  were

furnished to  other  accused  persons.  After  having  heard  both  sides  and

considering  the  material  on  record,  the  particulars  of  offence  u/s

447/336/427/323/149 of  I.P.C.  were  read  over  and  explained  to  other

accused persons. They also pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined seven numbers of witnesses.

In view of the evidence on record, accused were examined and recorded

their statements u/s 313 of Cr PC. The pleas of accused were of total denial
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and declined to adduce evidence in their defence. I heard arguments put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  persons  on  17-02-12,  at  about  3.30  PM,  in

prosecution  of  their  common  object,  armed  with  deadly  weapons

committed criminal trespass by entering into the house in possession of

complainant with intent to commit an offence or to intimidate or annoy

complainant and thereby committed an offence punishable u/s 447 of IPC?

(ii) Whether on the same date, time and place, all the accused-persons

in prosecution of their common object, caused hurt to informant by pelting

stone an act which was negligent act, as to endanger human life or the

personal safety of others and thereby committed an offence punishable u/s

336 of IPC?

(iii) Whether on the same date, time and place, all the accused-persons

in  prosecution  of  their  common  object,  committed  mischief  by  causing

wrongful  loss  or  damage  to  the  property  belongs  to  complainant  and

thereby committed an offence punishable u/s 427 of IPC?

(iv) Whether on the same date, time and place, all the accused-persons

in  prosecution  of  their  common  object,  voluntarily  caused  hurt  to

complainant and thereby committed an offence punishable u/s 323 of IPC?

(v) Whether on the same date, time and place, all the accused-persons

were  members  of  an  unlawful  assembly  in  prosecution  of  the  common

object attacked complainant of this case which offence you knew likely to

be committed in prosecution of the common object of the said assembly

and you being members of that assembly at the commission of offence and

thereby committed an offence punishable u/s 149 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Saina Banu, complainant of this case deposing as p.w.1 stated that

Ext.1 is her ejahar and Ext.1(1) is her signature.  She lodged the ejahar

against accused Motiar Rahman, Saidul Rahman and Afiz Uddin Sk. who are

professors of B. N. College. Accused Lokman is a contractor by occupation.

Two other accused-persons were also involved in the incident but, she does

not know their names. She could identify all  the accused persons if she

would see them now. The two labours are present today in the Court room.
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The incident took place on 17.02.2012 and at about 3.30 p.m. Her house is

located adjacent to BN College campus. She was alone in her house at that

time. The present two accused persons, who are labours by occupation,

climbed over roof of her house after installation of an electric poll near her

boundary. When she raised objection, they scolded and gestured to hit her

with a hammer. Thereafter, they called other accused-persons and started

to break her windows by throwing stone. She resisted and accused persons

manhandled her and tore her wearing apparels. She start running towards

Thana and accused-persons  followed her.  Police  advised her  to  lodge a

written ejahar.  Accordingly,  she lodged ejahar.  Later,  she found cash  of

Rs.12,000/-  and some gold  ornaments  were missing from her showcase

drawer.

7. In  her  cross-examination,  p.w.1  stated  that  on  17-02-17  Police

recorded  her  statement.  Samsul  Hoque  and Anowar  climbed over  their

building. College campus is situated towards East side of her house. There

is a boundary wall. They used to go home earlier through college boundary.

Later, a boundary wall was erected by college authority. The two labours

had called the remaining accused-persons by phone. At that time, she went

to  their  roof  to  dry  clothes.  Police  seized  broken  glass,  stone,  etc.  on

17-02-12. About 10/12 people gathered at the place of occurrence. There is

a lodge in their campus having six rooms. 12 boys stayed in the six rooms.

Now, she cannot say their names. Prior to the incident, her husband filed a

civil case against college authority. She did not lodge any case prior to the

incident. Her husband not lodged any case against others with regard to

outraging  her  modesty.  No  incident  occurred  on  07-08-2014.  On

07-08-2014, her husband lodged a case at Gauripur P.S. against Pradip and

Shuru Dewan with  regard  to outraging her  modesty.  Her  son's  name is

Jewel. She was taken to hospital from police station. She sustained injuries

on her right hand, chest and neck. She denied the other suggestions made

by defence counsel. 

8.     During cross-examined by the defence counsel for accused-persons

namely  Ahijuddin,  Motiur  &  Saidur  Haque  p.w.-1  stated  that  accused

Ahijuddin  was  President  of  BN  College.  Motior  Rahman  and  Saidur  are

professors of BN College. She lodged a case against these accused persons
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and others claiming damage of Rs.1 crore. A dispute took place between

her  husband  and  accused-persons  for  land.  No  one  saw  what  had

happened with  accused-persons.  She cannot  say  who pelted how much

stones to her house. Harun doctor’s house is situated near her house. She

does not  know names of  remaining  people  reside  near  her  house.  She

denied  the  other  suggestions  made  by  defence  counsel  for  accused

persons.

9. Abu  Taher  Anisur  Alom  (p.w.2)  knows  informant  and

accused-persons. The incident took place one day in the year of 2014 and

at about 1 p.m. On the day of incident, informant called him near police

station and asked to write an ejahar. He asked his Mahuri Johirul to write an

ejahar as per statement of informant. His cross-examination was declined

by the defence counsel appeared for accused-persons.

10. Johirul  Hoque  (p.w.3)  knows  informant  and  accused-persons.  The

incident took place about 5/6 years ago and in the afternoon time. On the

day of incident, informant called him near police station and requested to

write  an  ejahar.  He  wrote  the  ejahar  as  per  statement  of  informant.

Ext.-1(2)  is  his signature.  He did not go to the place of occurrence.  He

cannot say about the incident.

11. Golam Shah Zaman (p.w.4) knows informant and accused-persons.

The incident took place on 17-02-12 and at about 3.30 p.m. At that time,

Saina  Banu  informed  him over  phone  that  two  labours  namely  Samsul

Hoque and Anarul  of  BN College had climbed over their house roof  and

started  electricity  work.  When  Saina  Banu  asked  to  climb  down  then,

accused-persons started quarrel and engaged in heated argument. Saina

Banu called him at home immediately.  He immediately started to come

towards his home. When he reached near home, he saw Saina Banu rushed

towards  Thana and Motiur  Rahman,  Saidur  Rahman and Ahijuddin  were

assaulting  Saina  Banu  by  hands  on  hand,  neck  and  chest.  Lokman

Khandakar beat on the back of Saina Banu by Sandal. When he reached

near,  accused-persons  fled away from there.  Saina Banu entered inside

Thana. He met Saina Banu at Thana following her. Saina Banu showed him

her tearing apparels and the injuries sustained by her. She said to him that

accused-persons  had  pelted  stones,  bricks  to  their  house  and  broke
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door-window  of  their  house.  He  went  to  hospital  along  with  Police  for

treatment of Saina Banu. Thereafter, they came home. He saw glasses of

door-window  were  lying  in  the  floor  of  their  house  and  the  household

articles were in scattered condition. 

12.    In his cross-examination, p.w.4 stated that on the day of incident he

was on leave and at that time, he was present at Bou bazar. He forgets the

date when police examined him in connection with this case. He denied

that  he  had  not  stated  before  the  I/O  which  he  deposed  today  in  his

examination-in-chief.  He was present along with  his  wife  at  the time of

lodging the ejahar. He filed a civil case against college authority in the year

of 2009. He filed an appeal against the order of the said case.  He saw

Saina on the road situated near the college field. About 10/15 people were

present at the time of assaulting Saina by accused persons. Saina Banu

sustained injuries on her hand, chest and back. At the time of assault, he

was a little distance from the place. He did not state before Police that on

17-02-12, he had come to know after reaching home at about 6 p.m. that

his wife Sahera Banu restrained the labours and mason when they had

entered into the second floor of their house, who came for electric work

situated near their house and then, college Principal, Professor entered into

their house and committed assault, took Rs.12,000/-from pocket, he did not

see the incident and heard from his wife. He and his wife did not lodge any

case at Dhubri PS against other people with regard to any incident. No case

of K.B.P (Kisan Bikash Patra)  was lodged against him. He did not lodge

Gauripur PS Case No.651/14 against Subrata Dewan and Pradip Dewan. He

did  not  lodge  case  with  regard  to  outraging  modesty  of  his  wife  and

breaking household articles. He cannot say if his wife lodged a case against

college authority on the allegation of outraging her modesty. At the time of

incident, two tenants and 12 students were present. He denied the other

suggestions made by defence counsel on behalf of accused persons.          

13.      During cross-examination by defence counsel for accused Ahijuddin

and others p.w.-4 stated that Ahijuddin is Principal of BN College and his

age is about 60 years. Matiur and Saidur Rahman are college professors.

He is living in that area since 1992. There is a boundary dispute going on

for his homestead land. He has boundary dispute with college authority. His
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wife lodged two criminal  cases against accused persons.  He applied for

demarcation of land in the Settlement Office. His house is about 3 k.m.

distance from post office. Nekibur Jaman, Abu Sayed, Mahammad Ali, one

Talukdar were present. Local people did not come to the place at that time.

He denied the other suggestions made by defence counsel on behalf of

accused persons. 

14.     Abu Sayed Ahmed (p.w.-5) knows complainant and accused persons.

The incident occurred on 17/2/2012 and at about 3-30 p.m. He stated that

two boys climbed over roof of complainant and complainant asked them to

get down. The said two boys worked in the light post. He came out from his

room hearing hue and cry.  He saw the boys called their contractor and

contractor and college professors came. An altercation took place between

complainant and accused persons for erecting light post by BN College. A

commotion took place.  Accused persons pelted stone, brick,  ete.  to the

house of complainant and complainant ran towards police station. During

cross-examination, p.w.-5 stated that complainant’s husband is their office

Superintendent. It is about five k.m. distance to his house from the place of

occurrence.  At  that  time,  he  and  his  wife  were  in  a  rented  house  of

complainant. On that day, he went to office and returned to house at about

3  p.m.  he  stayed  in  rented  house  for  two  years.  He  does  not  know

neighbours. Police examined him on 17/2/2012. He cannot say who threw

stone  from  which  side.  The  incident  occurred  in  the  courtyard  of

complainant. No incident occurred on road. Safi, Rafique, Anowar, Mahibul

and some other 20/25 people were present at  the spot.  He cannot  say

where  did  complainant’s  son  had  stayed  at  that  time.  He  denied  the

suggestions made by defence counsel on behalf of accused persons. 

15.     Mahammad Ali (p.w.-6) knows complainant and accused persons. On

the day of incident, he went to visit rented house of his brother and at that

time, his brother was staying in rented house of complainant. He found his

brother absence in the house. He heard hue and cry in the courtyard of

complainant. He went to the spot and saw complainant’s door and window

were in broken condition. He came to know from complainant that some

labours  had  broken  door  and  window.  During  cross-examination,  p.w.-6

stated  that  at  the  time of  incident,  he was  working  at  Teestarpar  Post
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office. It is about 13/14 k.m. distance to the house of complainant from the

post office. He is branch post officer and he works at office from 9 a.m. He

close office at about 1-30 p.m. Safiqul is his brother. He did not find anyone

at the spot except complainant. He cannot say how many people gathered

at the spot. He did not meet accused persons at the place of occurrence.

Police examined him in connection with the incident on 17/2/2012. He did

not say to investigating officer that on that day, he had gone to meet his

brother.  Complainant’s husband took him to police station.  He does not

know regarding  dispute  between  complainant  and  college  authority.  He

does  not  know  rest  of  tenants  who  reside  in  the  rental  house  of

complainant.  He  denied  the  suggestions  made  by  defence  counsel  for

accused persons. 

16.       Nur Islam (p.w.-7) expressed his ignorance about the incident.

17.    Thus, it can be said that complainant and her husband had estranged

relation with B. N. College authority due to land dispute. Both sides are

litigating against each other filing one after another case. The quarrel took

place when accused Anaruddin and Samsul Haque climbed on the roof of

complainant's  house  with  a  help  of  electric  post  to  do  electric  work.

Complainant saw them and asked to get down. But, situation aggravated

when Anaruddin and Samsul Haque called other accused persons at the

place of occurrence as alleged by complainant. Complainant (p.w.1) said

that all accused-persons assaulted her. Prosecution side could not examine

medical officer of this case in spite of many attempts in this regard and

remaining  witness.  The  medical  report  available  on  record  shows  that

complainant sustained one bruise on right arm and around right elbow and

one bruise on chest just below neck. Thus, it shows complainant sustained

injuries  is  an  incident.  Complainant  stated  that  when  she  prevented

accused-persons  then  accused-persons  manhandled  her.  So,  it  is  not

appeared that complainant sustained injuries on her person due to rash or

negligent act of accused-persons. She did not say that she had sustained

injury due to hit by stone or brick. The evidence discussed above clear that

p.w.2, p.w.3 and p.w.7 are not eye witnesses of this case. P.w.4 heard the

incident from his wife(p.w.1). He claimed that his wife was running towards

Police  Station  and  Matior  Rahman,  Saidur  Rahman  and  Ahizuddin  were
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beating his wife on hand, neck and chest by hands. He further says Lokman

Khandakar beat on back of p.w.1 with sandal. But, p.w.1 did not say that

accused-persons had assaulted her on road at the time of running towards

Police Station.  Of course,  she stated that accused persons followed her.

P.w.5 claimed that at the time of incident he was in his room. According to

p.w.5, the incident occurred in the courtyard of complainant. No incident

occurred on road. So, the claims of p.w.4 of the fact that accused-persons

assaulted  complainant  on  road  at  the  time  of  running  towards  Police

Station is doubtful. P.w.4 was absent in his house, at the time of incident

complainant was alone in her house. P.w.4 came to the place of occurrence

on being informed the incident on phone by his wife, as he claimed. So, we

can say that p.w.4 is not eye witness of the incident. P.w.6 stated that he

went to meet his brother who at that time resided in a rental  house of

complainant. He says that he did not find his brother in room and he heard

hue and cry in the courtyard  of  complainant.  During cross-examination,

p.w.6 stated that he did not find anyone except complainant at the spot. He

came to know about the incident from p.w.1. But, the evidence of p.w.1

shows  that  she  ran  towards  Police  Station.  Therefore,  P.w.6  found

complainant in the courtyard is appeared to be exaggeration of fact. P.w.5

also stated that p.w.1 ran to Police Station. So, p.w.6 did not meet p.w.1 in

her house. So, p.w.6 went to meet his brother in the house of complainant

during the time of occurrence of the incident is not believable. P.w.5 says

that  two  boys  climbed  over  roof  of  complainant  to  do  electric  work.

Complainant  asked  to  get  down  the  said  boys  and  the  said  boys  call

contractor.  Contractor  and  college  Professors  came  and  engaged  in

altercation  with  complainant.  A  commotion  took  place  and  college

Professor  and  some  others  threw  stone,  brick  etc.  into  the  house  of

complainant.  During cross-examination, p.w.5 denied that he had stated

before  I.O.  that  he was  ignorant  about  the incident.  He does  not  know

names of  accused-persons.  P.w.5  did  not  say  that  accused-persons  had

assaulted complainant (p.w.1). From the evidence of prosecution witnesses

and seizure list, it is established that complainant got damaged door and

window of her house due to pelting stone. So, evidence of p.w.1 and p.w.6

do not show that accused Anarudin and Samsul Haque climbed over roof of
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p.w.1 with help of electric post to commit an offence of criminal trespass.

Their intention was to do electric work. P.w.1 raised objection and a quarrel

took  place.  During  argument  of  the  case,  prosecution  side  stated  that

Ahijddin also lodged a case against Saira Banu on 17.02.19 in the Police

Station for disturbing labours by throwing stone and beating with iron pipe.

On  the  basis  of  ejahar  a  Dhubri  PS  case  was  registered  being  the

no.73/2012,  u/s  336/325/294/353  I.P.C.  (corresponding  GR.  case  no.

252/2012). Accused Anaruddin and Samsul Haque examined as prosecution

witnesses in that case and they said that Ahijuddin Sk., Saidul Rahman,

Motior  Rahman  and  Lokman  Akand  physically  assaulted  Saira  Banu.

Therefore, argued that in reference to GR case no. 252/2012 prosecution

side  proved  the  case.  I  have  perused  the  copies  of  depositions  of

Anaruddin,  Samsul  Haque and Dr.  Ahijuddin  Sk.  (GR Case  No.  252/13).

Samsul Haque in that case stated that Principal (Ahijuddin) and Lokman

directed to throw stone some labours working at college. He also sustained

injury due to pelting stone and Lokman Akand took him to hospital  for

treatment. So, evidence of Samsul Haque only indicates accused-persons

exhorted  labours.  Samsul  Haque in  that  case  did  not  say  that  accused

Ahijuddin and Lokman Akand had entered into compound of complainant.

Samsul Haque also stated in that case Lokman Akand beat complainant.

Anaruddin also deposing as p.w.3 in that case stated about pelting stone to

the  house  of  complainant.  He  stated  that  B.  N.  College  Principal  and

contractor engaged in a quarrel with complainant. He also sustained injury

due to pelting stone. During cross-examination, Anaruddin stated in that

case that complainant was on her building and Lokman and others were on

the  ground  of  their  college  campus.  So,  it  cannot  be  said  that

accused-persons  entered  into  compound  of  complainant.  On  the  other

hand, if we have to believe evidence of Ahijuddin adduced in GR Case no.

252/12 as p.w.1.  Then, it  is cleared that he was absent at  the place of

occurrence. So, evidence of p.w.1, p.w.2 and p.w.3 in GR Case No. 252/12

appeared to be contradictory. Therefore, if the observing evidence of p.w.1,

p.w.2 and p.w.3 in GR Case No. 252/12 with reference to this case then, it is

appeared  that  accused  Ahijuddin,  Saidur  Rahman,  Matior  Rahman  and

Lokman Akand were in their college campus and complainant was on the
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top  of  her  building.  P.w.4  is  Superior  Officer  of  p.w.5  and  p.w.6  and

therefore, they may inclined to say in favour of prosecution side. P.w.1 did

not  say  about  manner  of  assault  upon  her  and  participation  of

accused-persons in assaulting her. She clearly stated that at that time, she

was alone in her home. P.w.-1 did not say that at that time, p.w.-5 was

present  at  the  spot  and  saw  the  incident.  She  simply  stated  that  she

forgets names of their tenants resided in their house at that time. It is true

that  an  incident  occurred  and  accused  Anaruddin  and  Samsul  Haque

sustained injuries in the same incident. In the light of GR Case No.252/12, it

is  not  appeared  that  they  shared  common  intention  with  rest  of  the

accused-persons or accused persons had common object to cause hurt and

damage  house  of  complainant.  So,  I  found,  it  is  not  safe  case  to  hold

accused  persons  guilty  for  committing  offence  punishable  u/s

447/336/427/323/149  IPC  only  on  evidence  of  p.w.-1  which  lacks

corroboration.

18. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  offence  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the offence u/s 447/336/427/323/149 IPC on benefit of

doubt and set at liberty forthwith. Destroy the seized articles after Appeal

period is over. Bail bonds stand in favour of accused persons are extended

for another period of six months in view of section 437A of Cr PC.

19. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 05th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Saina Banu (Complainant)

    PW- 2 Abu Taher Anisur Alom,

    PW- 3 Jahirul Haque

    PW- 4 Golam Shazamal

    PW- 5 Abu Sayed Ahmed

    PW- 6 Mahammad Ali

    PW- 7 Nur Islam

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.-1

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


